ISSUES

The issues are whether 30 C.F.R. 56.11-1 is unduly vague and thereby
violates constitutional due process. Further, did a violation occur, arid
if a violation is found, what penalty, if any, is appropriate.

FINDINGS OF FACT

1.   In April, 1979, Randall Thompson was employed by Massey as a
mechanic welder and loader operator (Tr. 9).

2.  Thompson's duties included servicing equipment and routine main-
tenance (Tr. 10).

3.  His duties also involved greasing the head pulley above the sand
silo.

4.  The head pulley is 35 to 40 feet above the ground (Tr. 15).

.5.  On April 27, 1979, as he had on other occasions, Thompson walked
up the conveyor belt to reach the head pulley (Tr. 15-18).

6.  There was no walkway, handrail, ladder, or work platform (Tr.
16-17, Exhibit R-u),

7.  As he began to grease the head pulley the conveyor started and
threw him into the bottom of the silo (Tr. 15, 22).

8.  Thompson had never been told not to climb the conveyor belt (Tr,
18-19).

9.  Massey abated by installing a ladder to reach a work platform
equipped with handrails (Tr. 42, 149),

10.   In January 1979, prior to Thompson's fall an MSHA inspector
discussed workers climbing conveyors.  The inspector indicated a crane and
cage could be used to provide safe access if the cage itself complied with
MSHA regulations (Tr. 142, Exhibit P-3).

11.  Massey has safety programs and frequent tool box safety meetings
(Tr. 110, Exhibit R1-R5).

12.  All of Massey's other conveyors have work platforms at the head
pulleys.  These platforms can be reached by ladder or stairway (Tr. 22).

DISCUSSION

The threshold question is whether the regulation in issue can
withstand respondent's attack of vagueness.

A statute which either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application violates the first essential
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